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To: Anna Stanko, Chair, Village of Ballston Spa ZBA, Ballston Spa, NY 12020

RE 25 E. High Street | |
. Teri O'Connor, Life Estate; Elmir and Keegan Pasalic, owners SBL 414201 216.40-1-20

Appeal Request: | _
Per Section 205.41 Village Code Appeal to the Zoning Board of Appeals:

The applicant was issued a Building Permit to renovate her garage into an Accessory Dwelling
Unit, and was granted the variance to do go by the ZBA, with a Building permit issued
3/31/2023; # 22-0078. The HDC issued a letter 10/13/2022 with an opinion that iterated a variety
- of stipulations that the applicant believes are arbitrary and capricious, overly costly and notin

- keeping with the nature of the renovation, the actual age of the structure and compatibility with
the existing neighborhood. The applicant requests a modification of the opinion to allow the use
of vinyl siding, rather than wood elapboard.

Narrative:

The applicant engaged Rory O'Connor (no relation) io undertake the management of the
renovation of the existing garage. Randy Elliott was asked to perform the construction and act as
General Contractor. Scott Burlingame, Licensed Engineer and Architect did the plans, light/vent
calenlations, taking into consideration the applicant's loss of visual acuity.

Construction was begun, with inferior framing, windows and siding completed in May. The
exterior finishes were recently noted by the HDC ag not complying with their opinions; with the
building Mspector being notified. Subsequently Mr, O'Connor reached out via email to the HDC
- chair, Jolin Cromie, requesting a meeting to discuss the HDC concerns in an attempt to reach a
COMPromige.

Mr. Cromie never responded; although did convey to the BI that he had no intentions of
tesponding; the-issue was closed, This was passed on o Mr. O'Connor by the BI. Mr, O’Connor
then, ot the applicant's direction began the process to do this Appeal.

The Bl and Mr. ('Connor met at the property in late May and went over what was done to the
exterior; with the BI concurting that all the items in the HDC opinion had been done to His
satisfaction; other than the use of vinyl siding instead of wood clapboard siding.

The items opined by the HDC and completed before their letter of objection are:
- Frieze and water boards are installed

. ~Windows are double hung, sized to meet Code light and vent

-entry door is compatible with existing house

-entry door overhang is built more substantially

Vinyl siding was used due to significant cost differentials and the applicant's limited budget,
Additionally, the front of the structure was infested with carpenter bees; which are difficult to
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Rory GConnor <rory@saratogarealproperty.com>

FW: HDC meeting with BI & 25 E High

Building Inspector <buildinginspector@villageofbalistanspa.org Mon, May 22, 2023 at 8;85

To: “rory@saratogarealproperty.corn” <rory@saratogarealproperty.coms, Randy Elliott <randyelliott525@gmall.com>

Rory and Randy please see the attached cotrespandence from the HDC. Regarding 25 East High St
please make sure the finishes and required historical features ars in place.

From: johncromie!@gmall.com <johneromie’ ggmail.coms

Sent; Thursday, May 18, 2023 10:27 PM

To Building Inspector <buiIdi,ngins_p'ector@vil-lageofbai-tstonspa.org;-

Ce: 'Carrie Chapman' <carriemchapman@gmail.com>; 'Steve Springer' <gspringer@atianticbritish.coms>;
'Gary Stephenson' <gstephenson@nycap.mceom>

Subject: HDC meeting with Bl & 25 E High

Dear David,

During the Historic District Commission’s meeting this morning, members were cancerned the accessory dwelling
unit at 25 East High does not-appear to conform with the determination of the October 18, 2023. Corner boards and top
frisze to match the house's appear to be missing. Windows appear ta conform with those depicted in the: plans, which
were rejacted by the commission, and not timmed and sized preportionatsly to those.on the main house above the sellar
ertrance. Framihg around the door is to match that around the cellar door appears 1o be missing.

Plzase take the tims to review the Commission's declsion and review the work completed thus far. We hépe any
frregularities found can be readily remedied. Ifa stop work erder is appropriate, we trust it will be honored, As ahways,
- Cammission members are willing to assist the homeowner with their kriowledge and expetience. A copy of the October
13 decision is attached for your convenience,

On another note, members of the Cormmission wish to mest-with you on May 24 at 8 am, if it is convenisnt, We
wish to review the tentative guldelines for your input and to discuss our respeciive roles,

John

Confidentiality /Privilege Notice:

This ¢-mail commurication ard any files ransmitted with 1t may contaln privileged and confidential nformation from the Village of Ballston Spa und
is intended solely forthe use of the Individual(s) or entlty to whom it has been addiessed. 3 you are not the intenced recipient, you arehéreliy
notified that any disseniination or copying of this e-mal Igstrictly prolitbited. Ifyou have received this e-mail In ervor; please delete it and notify the
sender by return e-mail Please also note that ematl correspondsice with the Village of Ballston Sps may besubject to public disclosure through the
Freedom of Information Law of the State of New York, unless it éal lewithin one of the statufory exceptions,




VILLAGE OF BALLSTON SPA, NY
HISTORIC DISTRICT COMMISSION
OCTOBER 13, 2022

The Ballston Spa Historic District Commission met at 4:30 M
on October 13, 2022 at 25 Rast High Street. Members Carrie
Chapman, John Cromie, #eith Lewis, and Garry Stephenscn were
crasant with Terri 0OfConnor, owner.

The Commission 1s responding to an application for a bullding
pernit to modify an existing garage at the back of the property to
a single one-badroom unit, The application 1lg scheduled te be
presented to the Zoning Board for nesded varlances,

The garage’s south elevation is visible from the street. The
other sides are not and not gubject to the Commission’s
jurisdiction, The applicant supplied the Commission with a
computer-generated picture of the proposed scuthern elevation., It
is attached to this declsion and made a part hersof. The existing
roof will remain.

It was the opinion of the Commlission that the picture provided
deplcts design elements that are incompatible with the main
residence on the property, but elements from the current residence
could be applied to the garage facade to make the meodification
compatible with surrounding architecture.

It was noted the elevation did present corner boards and a
friete under the eaves. There appears to be no water board in the
drawing as there i1s on the main residence. Tt was felt by the
Commission that corner boards, frieze, and water board he installed
on the south side of the remodeled garage to match those on the
house. Instead of vertical siding, the south elevation is to be
sided with ﬁﬁgggggclapb@ards with a reveal that is the same as on
the house. The windows are to be double-double~hung, one-over—
ene sash as depicted in the plicture, except the belght and width
should be in the same proportion as the double-double~hung windows
on the sast side of the hoitse over the cellar entry. The windows
ars Lo present framing that matches the window frames of the house,
but in proportion with the gize of the windows. The depicted entry
door is not appropriate with the style of the main house. However,




the house’s side entry door to the cellar with large windew and
horizontal panels below can be used as a model to repllcate for
the building’s dopr. The overhang above the cellar entrance of
the house can be replicated as the rain protector over the entry
door, with more robust brackets.

After discussion, Carrie Chapman moved that the exterior of
the former garege visible from the street be the same ag shown on
the south elevation picture, except

1) The siding is to be clapboard with a reveal compatible
with that on the house; ,

2} Ceorner boards, top frieze, waler board will be installed
in the same proportion as those on the house;

3) The entry door 1s to be of the same gasign as the exterior
cellar door on the housa;

4) The two double one-over-one sash windows ars te be the
Same as the paired windows over the cellar entry, but of
proporticnate dimensions to the smaller building;

5) Framing around the windows and door are to match those on
the house; .

6} The cap wver the door is te follow the design of the cap
over the cellar entry, and )

7] The plans of the layout of the housing unit are to be
modified to conform with the attached south alevation, as modified
above,

The mation was seconded by Gary Stephenson. Voting in Favor
were Carrie Chapman, John Cromie, and Gary Stephenson. Keith Lewis
abstained,

There being no further business, the meeting was adiourned.

Raspectiully Submitted,
John Cromie, Chair

Note: Moving the localion of the two windows closer to each gther
will not reguire a review by the Commission. If the applicant
wighes to add a third window to the fagade, the applicatilioh is to
be  returned to the Commlssion for a sumnmary review of the
modification.



















ZONING BOARD OF APPEALS VILLAGE OF BALLSTON SPA

in the Matter of the Appeal of REPLY OF THE
HISTORIC DISTRICT
Teri O'Cennor, Elmer Pasalic, Keegan Pasalic, and Rory O'Cennor COMMISSION

from an Opinion of the Historlc District Commission
of the Village of Ballston Spa of October 13, 2022 regarding
25 East High Street, Ballston Spa, NY

TO: The Zoning Board of Appeals of the Village of Ballston Spa:

The Historic District Commission of the Village of Ballston Spa offers the following as a reply to
the Application for Appeal from its decision of October 13, 2022 affecting the premises at 25 East
High Street, Ballston Spa, NY

Purpose of the Historic District Commission

Powers given to the Historic District Commission exist because the Village of Ballston Spa
determined the preservation of structures of historic, architectural and aesthetic value safeguards
the heritage of the village, enhances ttie education, pleasure and welfare of its citizens, and
stabilizes and enhances property values. [Section 205-34.A)

Process of Deciston Making

In recent yeats, Historic District Commission (M DEC} members have made it a practice to
meet at a property with the owner or owner’s representative to discuss the substarice of the
owner’s request for a buitding permit. Generally, documentation accompanying g building permit
application lacks sufficient detail to allow an assessment of 3 project’s design, In this matter
before the Zoning Board, the application in¢luded a simple elevation without measurements and
scale. Rathier than denying an application and requiring the applicant to resubmit with detailed
elevations incorporating recommended changes, the HDC resorts to conditioned approvals with
required changes laid out in written form. Most meetings with owners invalve an explanation of
the owrier’s needs and desires, application of the HDC law, and a result which the owner believes
to be deable and Commission members believe conforms to the law, The megating with the
owners of 25 East Street and Commission members was ot an exception.

Facts

On September 20, 2022, appellants applied for a build ing permit to convert a garage at 25
East High Streetinto an accessory residence. It was denied by the building inspector the next-day,
and appellants were advised a variance was necessary from the Zoning Board. A copy of the
denial was sent to the Zoning Board Chair An application for a variance was submitted by



appellants on October 3, 2022 The denial letter and application were provided to the HDC on
that same day by email to the Chair. On request, an engineered floor plan was also supplied, As
of October 5, appellants indicated there were no elevations reflecting the proposed modification,
On October 7, appellants supplied a computer-generated rendition of the proposed front
alevation and a meeting of the HDC was set at 25 East High Street on October 13, 2022 at 4:30
pm for the convenience of appellants, and the Village Administrator was requested to post a
hotice. The Zoning Board had not yet met to determine the appeal for a variance.

The meeting was held by the sidewalk outside 25 East High Street with four of the five
HDC members and Terri O'Connor, the life tenant of the premises and future resident of the
proposed accessory structure, and her daughter and son-in-taw, Elmer and Keegan Pasalic. The
HDC determined only the front elevation of the building was under the Commission’s jurisdiction
because the other sides ceuld not be readily seen from the street. After an open discussion
concerning options to redesign the fagade of the garage to complement the main house, the HRC
passed the following by a vote of 3 in favor and one abstention:

The exterior of the forimer garage visible from the street be the same as shawn on
the south elevation picture, except

_ 1) The siding is to be clapboard with a reveal compatible with that on
the house;

2) Corner boards, top frieze, water board will be instalied in the same
proportion as those on the house;

3} The entry door is to be of the same design as the exterior cellar
door onh the house;

4) The two double one—over—one sash windows are to be the same
as the paired windows over the cellar entry, but of proportionate dimensions to
the smaller building;

5) Framing around the windows and doer are to match those on the
house;

6) The cap over the door is to follow the design of the cap aver the
cellar entry, and

73 The plans of the layout of the housing unit are to be modified to
conform with the attached south elevation, as modified above .

The decision was accompanied by a note regarding possible changes in window lecation
and number:
Nate: Moving the location of the two windows closer to each other will not require a review by
the Commission. If the applicant wishesto adda third window to the facade, the application Isto
be returned to the Commission for a summary review of the modification.

Appellant was ultimately successful in obtaining a variance, 2 building permit was issued
and construction began. No new plans or layouts, as required by the HDC's detision, were



produced by appellants or demanded by the Building Inspector. It is unclear when the building
permit was issued and when construction began. According to Appellants’ narrative, interior
framing, windows and siding were completed in May 2023, six months after the HDC decision.

At a scheduled and noticed monthly meeting of the HDC on May 18, 2023, members
discussed 25 East High Street’s fatlure to be constructed in conformity to the October 13 decision.
The minutes of the meeting stated:

The topic was discussed regarding a request for a stop-work order
at 25 East High Street for failing to follow the decision of the HDC. It was
felt enforcement was the obligation of the building inspector. There was a
recommendation that powers of review and investigation could be added
to the commission’s powers.

As a result, a communication was transmitted to the Building Inspector later that day:

During the Historie District Commission’s meeting this rhorning, members
were concerned the accessory dwelling unit at 25 East High does not appear to
conform with the determination of October 13, 2023. Corner boards and top
frieze to match the house's appear to be missing. Windows appear to conform
with those depicted in the plans, which were rejected by the commission, and not
trimmed and sized proportionately to those on the main house above the cellar
entrance. Framing around the door is to match that around the ceilar door
appearsto be missing.

Please take the time to review the Commission’s decision and review the
work completed thus far, We hope any irregularities found can be easi ly remedied.
If a stop work order is appropriate, we trust it will be honored. As always,
Commission members are willing to assist the homeowner with their knowledge
and experience. A copy of the October 13 decision s attached for your
conveniagnce,

Two days later, the HDC Chair received an email from Rory O’Connor, who stated he was
working with the appellant, Teri O'Connor. In relevant part it stated:

While the items pointed out in your memo are not in concert with your
Board's recommendations, I accept responsibility for making the decisions which
have led us here, Some were aversights, some were due to space and Code light
vent requirements, and others financially related. Regardless, | should have
reached out to you sooner to go over the changes; for that | apologize.

I'd like to meet at your convenience to discuss the issues raised, and try to
work out an equitable compromise if possible. Thanks John; | am free later this
week Th/Fr if that works far you or next week after the Holiday.



After discussion with HDC members, it was decided that talking directly with the
applicant’s representative would undermine the role of the Building Inspector and that
communication should go through the Building Department. That sentiment was passed on to
the Buildlng Department.

On or about June 13, 2023, this appeal was submitted to the Building Department.

POINT ONE
The Appeal is Untimely

The Historic District Law Section 205-41 does not specify a time by which an appeal to the
Zoning Board must be made but refers to the existing procedure of the Board. “Any person
aggrieved . . . may take an appeal therefrom to the duly constituted Zoning Board of Appeals in
the same manner as is provided for zoning appeals. . ”

This language embraces existing Zoning Board procedure without having to restate it.
That procedure is laid out in Section 205-70 &

An appeal from a determination of the Building Inspector may be taken by
an aggrieved person or by an officer, departmentor board of the Village of Baliston
Spa. Such appeal shall be taken within 30 days of the date of the decision by filing
with the Building Inspector and the Zoning Board of Appeals 3 notice of appeal
specifying the grounds thereof. All appeals shall be made in writing, on forms
provided by the Board. The Building Inspector shall then transmit to the Zoning
Board of Appeals all papers constituting the record upon which the action
appealed was taken.

Accordingly, because far more than 30 days has elapsed singe the Building Inspector
issued a permit based ari the HDC's decision, the present appeal is to be denied as being untimely.

Even if the 30-day period for an appeal did not exist, the appeal should be dismissed due
tq laches. Laches isfully discussed by the New York Court of Appeals in Saratoga County Chamber
of Commerce, Inc v. Pataki, 100 NY2d 801, 798 NE2d 1047, 766 NYS2d 654 NY 2003. In that case,
the Court defined Laches as, “an equitable bar, based on a lengthy neglect or omission to assert
a right and the resulting prejudice to an adverse party. The mere lapse of time, without a showing
of prejudice, will not sustain a defense of laches.” [Citatfens omitted]

If the 30-day statute of limitations did not exist and nio work had been carried out on the
garage’s facade at 25 East High Street, there would be no question; the appeal could be heard.
However, as confirmed by the email from Rory O’Connor to the HDC Chair, work on the facade of
the accessory structure was knowingly carried outin defiance of the HDC's decision. The Village
of Baliston Spa, through its Building Inspector and HDC, has been put in a prejudicial position in
seekinig an acceptable compliance with the law. Delaying an appeal until after compliance was



sought by the Building Inspector implies there was no Intention to pursue a imely appeal. Rather,
the appeal becomes a tactic to confirm past action which is otherwlise not allowed.

Due to the delay in pursuing an appeal until after the Village is placed in a disadvantage in
carrylng out iis law, this appeal should be denied due to laches, if the 30-day limitation period
does not apply to this situation.

POINT TWO
Zoning Board Appellate Discretion

The Historic District Law Section 205-41 seemingly gives the Zoning Board extremely
broad powers canstrained by Chapter 205 and provisions of Jaw:

[The Zoning Board] after proceeding in the same manner as is provided for zoning
appeals and with the same power and authority therein vested in [deciding] upon
appeals before it under the provisions of law and this chapter ard In the exercise
of the Bullding Inspector.

While this mandate may sound limitfess, it is not. Included in the terminology, “provisions
of law and this chapter” The Historic District Law gives the HDC power to “give consideration to
any factors it may deem pertinent” (Section 205-36) The Zoning Board is not given the discretion
of considering any factors it may deem pertinent. The Zoning hoard is initially constrained from
substituting its judgment for that of the HDC and hold a “hearing de novo;” ignoring the action of
the HDC.

. As stated in Appellants’ narrative, the primary question before the Zoning Board is
whether or not the decision of the HDC is-arbitrary and capricious. “Arbitraty and capricious” is
a well-defined standard against which governmental conduct is measured in proceedings brought
under the Civil Practice Laws and Rules Article 78.

The New York Court of Appeals lald out the concept in Ward v. City of Long Beach, 20 NY3d
1042, 985 NE2d 898, 962 NYS2d 587, NY Slip Op. 954 (NY 2013). “[Tlhe issue is whether the
action taken had a ‘rational basis’ and was not ‘arbitrary and capricious.” ‘An action is arbitrary
and capricious when It is taken without sound basis In reason or regard to the facts. If the
determination has a rational basis, it will be sustained, even if a different result would not be
unreasanable.” (Citations omitted)

Should a determination of the HDC have been made without a rational basis and a
conclusion that it was arbitrary and capricious, the law does not give the Zoning Board the option
of remanding the decision to the HDC. In that situation, the Zoning Board would have to ook at
the facts and modify the decision to preperly conform with the Historie District Law. The lack of
power to remand is consistent with other portions of the statute which attempts to minimize red



tape for the property owner. It would be at that point the Zoning Board would look into applying
the standards in the Historic District Law.

POINT THREE
HDC’s Decision has a Rational Basis

Throughout the HDC's decision there are various references that the remodeled garage is
an accessory structure of the main house and is to reflect architectural elements of the house,
The building is obviously much smaller than the main house and, therefore, identically sized
architectural elements would appear tog large for the smaller structure if applied without a
proportional reduction. Rather than demianding the property owners to pay for architectural
renderings to be reviewed and approved by the HDC, the owner was allowed to modify plans of
the computer-generated picture of the south elevation to conform with the decision. It was
anticipated the change would be reviewed by the Building Inspector.

Applying the Historic District Law to a conversion of 3 relatively modern garage into an
accessory residence demanded the HDC to extrapolate from the law’s guidelines. The Historic
District Law was written before it was acceptable to convert carriage barns into residences, and
the law does not address that process directly.

For instance, Section 205-36 A (5), if applied, would have prevented the conversion
completely. The building’s cubical contents, gross floor area, and height are totafly dissimilar with
41l residences within 250 feet. The law refers comparisons in several sections to other buildings
fronting the street. Accessory structures face the backs of main residences, not the street. The
HDC recognized the accessory dwelling/modified garage is to be subordinate to the main house.
As such, it would take its architectural clues from the main house. If the two buildings are not
compatible ih appearance, a visual dissonance results which devalues other properties in the
area. The effact extends throughout the Historic District, because if it happens at 25 East High, it
can happen on any other property. People are willing to pay top dollar if visual impacts are
pleasant. As the Law’s purposes point out, aesthetic are important.

For instance, although vinyl siding is not favored, the property to the east of 25 East High
Street was allowed by the HDC to replace existing vinyl siding because it was important for the
main house to appear compatible with a large building at its rear.

Appeilants appear to miss this peint. The existence of other houses in the Historic District
with vinyl siding would only be a relevant argument if this garage modification was behind a vinyl-
sided house. Itisn’t. 25 East High is wooden clapboard. Its accessory structure should appear to
be slso.

The accompanying photographs taken recently of the main house and the fagade of the
modified garage exhibit the stark difference between what was directed by the HDC’s decision
and what was done to the accessory building. The frieze, corner board, and water board on the



house are significant architectural elements, There are no frieze or water boards on the new
fagade, and the channel into which ends of the vinyl siding terminate is too thin to represent a
corner board. The double window on the house is twice as high than it fs wide. The double
windows inserted in the accessory dwelling are twice as wide than high. The three vertical
framing members of the house’s double windows are of equal width. The distance between
windows on the accessory structure is minimal. It is conceded wooden clapboards were to be
used, not vinyl.

Appellants’ arguments why the HDC's decision is arbitrary and capricious are not
gonvincing:

L “Overly costly.” The HDC commission came to its decision in the presence of the
owners, and cost concerns could have been raised at that time. They were not.

2. “Not in keeping with the nature of the renovation” The nature of the renovation
is to create a residence which is accessory to the principal residence. The design elements
requived by the HDC tied the renovation to tha main structure. The proposed design and what
was constructed visually separate the two structures, making the appear unrelated te each other,

3. “Actual age of the structure” The principal structure’s age Is of overriding
importance, especially in this case where the garage was a utilitarian structure and lacked rotable
architectural elements,

4, “Compatibility with the existing neighborhood.” Aimost all accessory structures in
the neighborhood, whether barns, garages, accessory residences, or casket showroom, reflect
the architectyre and presentation of the main structure on the lot. The appearance of the garage
modification at 25 East High Street is about the only accessory structure that does not.

5. “Vinyl siding eliminated carpenter bee infestation” This was not an issue at the
time of the HDC’s decision. In any case, chemiizal extermination is the preferred method of
ridding a structure of carpenter bees, If the queen bee escaped from the vinyl siding, the colony
may now be in another part of the structure.

Conclusion

Members of the HDC request the Zoning Board of Appeals to sustain the determination
of Qetober 13, 2022 and dismiss the appeal.

Should the Zoning Board dismiss this appeal because it was not timely brought or the
determination of the HDC was neither arbitrary nor capricious, the matter returns to the Building
Department for the Building Inspector to determine the pracess of enforcement. One viable
option for the Building Inspector to sit with the owners and the HDC to hammer out a solution.



It was not for an owner representative to directly contact the HDC, which

power.

Respecifully Submitted,
Historic District Commission
Of the Village of Ballston Spa
Carrie Chapman

John J. Cromie, Chair

Steven Springer

Gary Stephenson, Vice Chair

has no enforcement



